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QIVA DINURI

Qiva specializes in tax compliance, controversy,
and consulting services. She manages a wide
variety of hundreds of clients, with a primary focus
on high-net-worth individuals, trusts and estates,
and administration firms.
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628.224.9150
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Discussion Topics

DEPARTMENT OF LABOR (DOL) CALCULATION OF OVERTIME PAY

BONUSES, OVERTIME PREIMUM PAY, & DEFINING “INCENTIVE” PAY

TAX TREATMENT PER-DIEM ALLOWANCES
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DOL Calculation of
Overtime Pay
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Calculation of Overtime Pay
Fair Labor Standards Act (FLSA)

» FLSA requires overtime compensation at 1.5 hours worked in excess of 40 during a workweek.

» FLSA does not require the payment of daily overtime or weekly overtime for fewer hours than
statutory workweek.

» Collective bargaining agreements and employment contracts can establish a premium rate for hours
worked in excess of designated daily and/or weekly maximum

» Example: Barbara is paid $7.30 per hour. She receives no additional bonus, premium, or differential for
hours worked. Barbara worked 45 hours for the entire week.

» Regular Pay: $7.30 x 45 hours = $328.50
» Overtime Pay: $7.30 x 0.5 x 5 hours = $18.25
» Total Pay: $18.25 OT + $328.50 Regular = $346.75
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Bonuses, Premium Pay,
& “Incentive” Pay
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Discretionary vs. Nondiscretionary
Bonuses

» 29 CFR §778.211 - Discretionary Bonuses are not included in an employee’s base rate.
» What is considered discretionary bonus?
» Employer retains discretion over whether to pay or not pay the bonus
» Must not be based on hours worked, units produced, production efficiency, accuracy, or
work quality.

» If employer promises in advance to pay a bonus, it generally will not be considered
discretionary and must be included in employee’s base rate.

» Examples of Discretionary Bonuses: Employee-of-the-month bonuses, bonuses recognizing
a unique or extraordinary effort not based on a pre-established criteria, severance bonuses,
and bonuses for overcoming stressful or difficult challenges.

» Nondiscretionary Bonus must be included in the base rate calculation for which overtime rates apply.
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Overtime Calculation on
Nondiscretionary Bonuses

» Example: Employer provides employees $100 extra per week as a fixed, nondiscretionary bonus.

» Standard rate is $20/hour, and the employee works 50 hours.
»  Compensation = ($20 x 50 hours) + $100 = $1,100
» Adjusted base rate = $1,100 / 50 hours = $22/hour
» Adjusted overtime rate = $22 x 1.5 = $33/hour

» Total compensation
» Regular rate = $22/hour x 40 hours = $880
» Overtime rate = $33/hour x 10 hours = $330
» Total compensation = $880 + $330 = $1,210
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Overtime Paid as “Double Time”

» Even if employer is paying double for overtime pay, the regular rate must be correctly calculated before
applying overtime multipliers.

» Continuing with earlier example for nondiscretionary bonus:
» Base rate = $20/hour
» Adjusted base rate = $22/hour (include allocation of $100 nondiscretionary bonus)
» Overtime rate = $22 x 1.5 = $33/hour.
» Double overtime of standard rate = $20 x 2 = $40

» What if nondiscretionary bonus is $1,000 instead of $100? Paying double time will not be sufficient.
» Total compensation = ($20/hour x 50 hours) + $1,000 = $2,000
» Adjusted base rate = $2,000 / 50 hours = $40/hour
» Adjusted overtime rate = $40 x 1.5 = $60/hour
» Thus, double time of $40/hour would not protect employer
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Overtime Premiums

» 29 CFR §778.201 — Overtime premiums

» Certain premium payments regarded as overtime premiums do not need to be included in the base
rate of pay for computing overtime compensation.

» Collective bargaining agreements and employment contracts frequently establish a premium rate for
hours worked after a designated daily or weekly premium.

» Premium pay under a collective bargaining agreement and/or employment contract may be
excluded as long as the premium rate equals at least 1.5 times the base rate

» Premium pay may be credited toward the employee’s overtime compensation.
» 20 CFR §778.202 — Premium pay for hours in excess of a daily or weekly standard.

» 29 CFR §778.207 — Extra compensation provided by premium rates other than those described in
§§778.201 through 778.206 cannot be treated as overtime premiums.
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Lump Sum Attributed to Overtime

) 29 CFR §778.308

» To qualify as overtime premium, extra compensation for overtime hours must be paid pursuant to a
premium rate which is likewise a rate per hour.

» 29 CFR §778.310

» Lump sum which is paid for work performed during overtime hours without regard to the number of
overtime hours worked does not qualify as an overtime premium.

» Even if amount may be equal to or greater than the sum owed on a per hour basis.

» MclLean v. Garage Mgmt. Corp., 819 F. Supp. 2d 332 (S.D.N.Y. 2011)

» The Court concluded that DOL regulations require the payment of overtime wages to correspond
directly to the number of overtime hours.
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Lump Sum Attributed to Overtime

» Example:

» Agreement provides payment of a flat sum of $75 to
employees who work on Sunday

» Premium does not qualify as an overtime premium

» Does not qualify even if employee’s straight time rate is
$5 an hour and employee always works less than 10
hours on Sunday

» Pre-determined bonus amounts that do not vary based on
amount of overtime worked cannot be considered overtime pay.
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How Should Incentive Pay be Treated?

offers incentive bonuses beyond the collective bargaining

agreement to attract and retain workforce on select projects. During a review of the

incentive program, it was determined that, lump sum, nondiscretionary
mcentlves need to be accounted for in overtime calculations. -has implemented that
"-' lculatlon for payroll ending December 15, 2024, and it is reflected on the incentive check |

myi ‘e‘IVe,;g;l with this letter.
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Tax Treatment of Per-
Diem Allowances
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'What is Per Diem?

» Per diem is an allowance paid for lodging, meals, and incidental
expenses incurred when traveling.

» This allowance is in lieu of paying for actual travel expenses.
b Requires overnight stay. Per diem is not given for same day travel.

» Per diems must be legitimate, or they will be considered a taxable
wage and part of the employee’s regular rate of pay.
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Per Diem Allowance

» May exclude a “per diem” allowance from taxable income if:
» Amount of allowance does not exceed IRS published rates;

» Employee provides adequate documentation that includes date, time,
place, amount, and business purpose of the expense; and

» Employee returns any amounts received in excess of the per diem
allowance.

» IRS Publication 1542 — Per Diem Rates for Travel within Continental U.S.

» Standard rate = $178 = $110 lodging + $68 meals & incidental expenses
(M&IE)

» High-Low Substantiation Method
»  $319 for high-cost localities ($86 M&IE portion)
»  $225 for other Continental U.S. locations ($74 M&IE portion)
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Accountable Plans

» Detailed documentary evidence isn’t needed if there is an accountable plan and the employer uses the
per diem allowance method

» To be an accountable plan, the following three conditions must be met:
1. Expenses must have a business connection.
2. Adequate accounting for expenses within a reasonable period of time.
3. Employee must return any excess reimbursement or allowance within a reasonable period of time.

»  While there is no requirement for detailed documentary evidence, to meet the requirements of an
accountable plan, an employee must substantiate per diem charges by keeping a record of at least
basic information.

» Date of travel, location, and business purpose.
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'What is considered traveling?

» Perthe IRS rules, a worker is no longer “travelling” if they are working in a location long enough to
establish a temporary or indefinite tax home at the new location. See IRS Publication 463.

» If assignment or job is indefinite, the location of the assignment or job becomes the new tax home.

» Generally, a temporary assignment in a single location is realistically expected to last (and does in fact
last) for 1 year or less.

» Assignment or job in a single location is considered indefinite if realistically expected to last more than 1
year (whether or not actually lasts for more than 1 year).

» If the assignment is temporary, the per diem can remain non-taxable.
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Questions?
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THANK YOU
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